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The Wagner Act Controversy 


The National Labor Relations Act, commonly called the 
Wagner Act, was enacted in July, 1935, after much 
debate, after the Supreme Court had declared unconsti- 
tutional the National Industrial Recovery Act. The new 
law set up the National Labor Relations Board whose 
efforts to administer the law have involved it in nation- 
wide controversy. During the present session of Congress 
many amendments have been put forward ranging all the 
way from minor procedural changes to complete emas- 
culation of the Act. Upon few federal laws has such 
controversy developed, and seldom has a federal issue 
been so difficult to interpret to “the man in the street.” 
Some of the proposed amendments which are completely 
plausible become highly questionable when weighed in the 
light of probable consequences. In order to evaluate the 
various proposals the purpose and background of the 
Wagner Act must first be considered. 


Wuat THE Act PROVIDES 


First, we may note what the Act does not do, since 
it is widely misconceived. It does not prevent employers 
from instituting injunction proceedings under criminal 
conspiracy and restraint-of-trade laws. It does not pre- 
vent them from bringing civil suits for damages. State 
criminal statutes and local ordinances can be used to 
punish strikers who break the law. Employers are not 
subject to criminal prosecution, fines and imprisonment 
for violation of the clauses of the NLRA defining unfair 
labor practices. The Act is enforceable only if the 
circuit courts and, on appeal, the Supreme Court uphold 
the orders of the National Labor Relations Board. 


The Act does, however, for the first time in our 
history, except under the NRA and the Railroad Labor 
Act of 1926, forbid all employers in any way concerned 
in interstate commerce to interfere with the right of 
workers to organize and to bargain collectively through 
their representatives. The employer is guilty of an 
unfair labor practice if he interferes with the exercise of 
this right, uses coercion, discourages membership by dis- 
criminating against any worker for labor union activities, 
gives financial support to a labor organization he favors, 
or discriminates, by discharge or otherwise, against an 
employe who has filed charges or given testimony under 
the Act. Furthermore, a collective agreement between 
an employer and a majority of his employes organized 
in a union of their own choice and acting through their 
chosen representatives, may require membership in the 
union as a condition of employment. This defines a closed 


shop and applies to any organization which a majority 
of the employes have formed without interference, coer- 
cion, financial support, etc., on the part of the employer. 

By refusal to bargain collectively through representa- 
tives of an organization freely chosen by his employes 
the employer becomes guilty of an unfair labor practice. 
However, if after an employer has in good faith under- 
taken to reach an agreement, he and his employes cannot 
come to satisfactory terms, no further obligation rests 
upon him. He may have recourse to lock-out, as the 
employes have recourse to strike. If he can induce other 
workers to take the places of the strikers the employer 
is free to do so and he and his newly hired employes must 
be protected by local, state, and federal authorities. 

The National Labor Relations Board and its regional 
boards are authorized to investigate complaints that em- 
ployes are being hindered in their right to organize and 
select representatives and if an employer is adjudged 
to have violated the law the Board may issue a “cease 
and desist” order. If the order is not obeyed the Board 
may appeal to the Circuit Court of Appeals for the 
enforcement of its order. If the court upholds the Board 
it may order the defendant to comply with the Board’s 
order. If the defendant defies the court’s order he is in 
contempt of court and subject to such punishment as the 
court may fix. 

The absence of penalties in the law is in interesting 
contrast to the provisions of the Railway Labor Act under 
which, for the same unfair practices against labor, em- 
ployers are subject to fines up to $20,000 or imprisonment, 
or both; and each day of disobedience is considered a 
separate offense. 

Where there is a dispute about who are the repre- 
sentatives of the employes for collective bargaining the 
Board may conduct an election. It may decide whether 
the unit appropriate for purposes of collective bargaining 
shall be the employes of a particular employer or of a 
group of employers, a craft unit, a plant unit, a sub- 
division of a plant unit, or a number of plants. The 
representatives selected by a majority of the employes 
in the appropriate unit become the exclusive representa- 
tives of all the employes in that unit. However, “any 
individual employe or group of employes shall have the 
right at any time to present grievances to their employer.” 

Massachusetts, New York, Pennsylvania, Utah and 
Wisconsin have passed laws modeled along the same 
lines as the National Labor Relations Act. 

In April, 1937, the Supreme Court upheld the Act in 
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several decisions. Its constitutionality rests on a broad 
conception of the power of Congress to regulate condi- 
tions affecting interstate commerce, including labor con- 
ditions. 


Wuy THE Law Was ENACTED 


While it is settled law in this country that labor unions 
as such are not conspiracies, the effort of organized 
labor to secure a charter of rights which would give it 
some equality with employers in terms of bargaining 
power, and which the court would not enjoin, met with 
meager success until the inauguration of NRA. (Even 
before the National Industrial Recovery Act was found 
unconstitutional, the widespread tendency that had grown 
up in the business community of resisting such laws until 
their constitutionality was finally passed upon prevented 
the NRA from being effective.) When the Clayton Act 
was passed in 1914 putting limits on the granting of 
injunctions in labor disputes by the federal courts it was 
- hailed as Labor’s Magna Charta. The Supreme Court, 
however, held in the Tri-City Case (1921) that the 
Clayton Act had not created any new immunities for 
labor organizations. Rather it had merely enacted prin- 
ciples already established in legal practice. It was then 
recognized that the law had been ineffectually drawn, 
for it is one thing to declare that a union is not per se a 
conspiracy, and quite another thing to define the condi- 
tions under which it might become guilty of conspiracy. 

The next important effort to secure the protection of 
federal law for labor activities was the enactment of 
the Anti-Injunction Law of 1932. This greatly improved 
the status of labor in the federal courts by prohibiting 
the issuance of injunctions against specific types of union 
activity that had often been enjoined to the great detri- 
ment of the labor movement. The practices of some of 
the lower courts in enjoining practically everything that 
might make possible the winning of a strike had become 
something of a scandal. 

All this, however, could not protect labor from the 
overwhelming power of employers to defeat organization 
efforts by discharge, on ingeniously framed charges, of 
workers who took any part in organization efforts, by 
blacklisting them after discharge, by employing spies 
who caused a reign of terror through unscrupulous and 
provocative practices, by subsidizing rival “inside” organi- 
zations, by carrying on high-powered propaganda against 
all union leaders as a bad lot, by threatening to close 
down or to move to another state, by using the “individual 
contract” to bind the worker not to exercise his right of 
membership in a union. All these and other activities 
with similar intent built up a wall against unionization 
too formidable for any but the stoutest and most seasoned 
organization to break through. 

It should be noted that so far as the purpose of the Act 
is concerned it represents an effort to implement a 
principle which national church bodies and groups of 
educators and social workers have long affirmed—the 
right of organization for collective bargaining. Article 8 
of the Social Ideals of the Churches includes these words: 
“The right of employes and employers alike to organize 
for collective bargaining and social action; protection of 
both in the exercise of this right... .” 


EXPERIENCE UNDER THE ACT 


Shortly after the Act was passed eminent members of 
the legal fraternity declared that the law was unconsti- 
tutional. Hundreds of employers disregarded the Act 
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or sought injunctions restraining the Board from holding 
hearings. The effort to represent the Act as unfair to 
employers and a hindrance to recovery took on increasing 
vigor until the Supreme Court upheld it. 

Although the Board was greatly handicapped until the 
law was upheld by the Supreme Court it handled from 
the fall of 1935 to May 1, 1939, 21,344 cases involving 
4,976,927 workers. Of these cases 17,116, or over 80 
per cent, had been closed. Of the cases closed 8,875, 
or 52 per cent, were settled by agreements between the 
parties, involving 1,604,872 workers. Another 16 per 
cent, or 2,646 cases involving 345,620 workers, were 
dismissed by the Board and its regional directors while 
4,509 cases, or 26 per cent, involving 954,320 workers, 
were withdrawn. The dismissals were generally on the 
ground that it had not been shown that the employer had 
discriminated against the workers, and the complaints 
withdrawn by unions were generally cases in which the 
Board’s agents felt that the complaint could not be 
substantiated. Of the remaining cases 1,086, or six per 
cent, involving 359,520 workers were closed in some 
other way, including compliance with the Board’s decis- 
ions and Trial Examiner’s Intermediate Reports, certifi- 
cation of representatives, refusal to certify ineligible 
representatives, and cease-and-desist orders. The latter 
have been issued in about two per cent of the cases. 

Of the total cases closed, 2,142 were strike cases, 
involving 368,865 workers, and of these 1,603, or about 
75 per cent, were settled. A total of 235,684 workers 
were reinstated after strikes and lockouts. An additional 
16,183 workers were reinstated after discriminatory dis- 
charge, the workers receiving hundreds of thousands of 
dollars in back pay. The Board reported that it had 
averted 693 threatened strikes involving 175,054 workers. 
The Board held 2,006 elections in which 623,967 valid 
votes were cast. 

Students of labor relations who have made independent 
studies of the Board’s actual procedure and decisions have 
reported that the adminstration of the Act has been fair 
and impartial.1_ Professor Walter Gellhorn and Seymour 
Linfield of the Columbia University Law School, Columbia 
Law Review, March, 1939, in a study under the super- 
vision of Professor Joseph P. Chamberlain, of Columbia 
University, declare that “the procedures developed by 
the Board have been characterized . . . by a lively desire 
to afford the parties the fullest opportunity to urge their 
points of view before the Board.” The authors “find no 
support in fact” for charges that the Board has been 
“un-American.” They credit the Board with a successful 
effort “to encourage the voluntary settlement of industrial 
disputes,” to “vitalize the Bill of Rights in hundreds of 
communities which had previously known it only as a 
term appearing in Independence Day orations,” and “to 
facilitate the unionization of 4,000,000 previously unor- 
ganized and inarticulate workers.” 

Up to May 1, 1939, the Supreme Court had decided 
18 cases of which 14 involved enforcement of the Board’s 
orders and four involved questions of procedure only. The 
court fully upheld the Board in 14 cases, including the 
four involving questions of procedure. In two of the 
remaining four cases the Board’s order was set aside 
with respect to one issue and affirmed with respect to all 
ee In two cases the Board’s order was set aside 
In Tull. 


In the Fansteel Metallurgical Corporation case the 


1 See Brooks, Robert R. R. Unions of Their Own Choosing. 
New Haven, Conn., Yale University Press, 1939. 


Uni 
by « 
emf 
four 
emf 
Boa 
fall 
ploy 
The 
anc 
givi 
atfc 
pra 
lab 
OT | 
fere 
of 
ing. 
pra 
offi 
inti 
pell 
org 
for 
bar 
wh 
sha 
the 
anc 
the 
suc 
em 
tiot 
Th 
sor 
wo 
on 
sto 
abc 
dis 
: bat 
shi 
ove 
ne: 
em 
ple 
an 
fur 
em 
the 
W 
wi 
by 
co! 
tre 
un 
act 
un 
|: 

| 


the 


sing. 


United States Supreme Court decided that the employes 
by engaging in a sit-down strike had not only committed 
an illegal act but had lost their right to be considered 
employes subject to reinstatement, even though the Board 
found that the labor dispute and strike was due to the 
employer’s refusal to obey the law. It reversed the 
Board’s reinstatement order. 


ProposED AMENDMENTS TO THE ACT 


The more important amendments to the Wagner Act 
fall into two classes—those offered on behalf of em- 
ployer interests and those sponsored by the A. F. of L. 
The former are principally aimed at redressing a griev- 
ance widely complained of, vis. that the law is one-sided, 
giving protection to employes from unfair practices while 
affording no protection to employers from equally unfair 
practices. One amendment would make it an unfair 
labor practice for an employe or a labor organization, 
or an officer or agent of a labor organization, to “inter- 
fere with, restrain, or coerce employes” in the exercise 
of their rights to self-organization and collective bargain- 
ing. Other amendments would make it an unfair labor 
practice for an employe or a labor organization, or an 
officer or agent of a labor organization to threaten, 
intimidate, restrain by force or threat, or coerce any 
employe, directly or indirectly, for the purpose of com- 
pelling him to join or refrain from joining a labor 
organization, or to continue or cease employment, or 
for the purpose of influencing or affecting his choice of 
bargaining representatives. 

Another proposed amendment provides that employes 
who commit certain labor practices forbidden as unfair, 
shall forfeit all rights under the Act. This would permit 
the employer to refuse to deal with their representatives 
and to deprive them of their livelihood by discharging 
them for participation in union activity. Opponents of 
such an amendment point out that the basic right of 
employes to self-organization should not be made condi- 
tional upon flawless conduct by every employe in a plant. 
They fear also that through the use of under-cover agents 
some employers would instigate action by workers that 
would forfeit their rights. 


The objections offered to these proposals rest chiefly 
on the purpose of the Act. This is the most misunder- 
stood aspect of the entire controversy. As pointed out 
above, the law was passed in order to correct a great 
disparity between employers and workers in terms .of 
bargaining power. Since the employer-employe relation- 
ship automatically gives the employer economic power 
over the employe, the Act, in order to equalize more 
nearly the bargaining power between them, forbids the 
employer to interfere with, restrain, or coerce his em- 
ployes in the exercise of their rights to self-organization 
and collective bargaining. The Railway Labor Act goes 
further and forbids the employer even to “influence” the 
employes in respect to these matters. It is undeniably true 
that the restrictions upon the employer are far-reaching. 
When the issue of organization is raised in a plant or 
when an election is pending, even the giving of advice 
by an official in conversation with an employe may be 


construed as a violation of the Act. 


Such a prohibition can be understood only when the 
tremendous weight attaching to an employer’s words 
under conditions of economic insecurity is taken into 
account. The Supreme Court has held in a case arising 
under the Railway Labor Act that “normal relations and 
innocent communications . . . between employer and 
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employe” are not prohibited ; but that when the employer 
addresses his arguments “to the employe couched in such 
terms, or presented in such a manner, as to lead the 
employe to fear that he may suffer from the action of 
the employer, if he does not follow the wishes of the 
latter in making his choice of representatives,” the employer 
may have “such weight and influence that his words may 
be coercive when they would not be so if the relation of 
master and servant did not exist.” 


The history of labor relations in the United States 
attests the wisdom of these words. Not only so, but the 
opposition of employers to collective bargaining—and 
therefore to the whole purpose of the Wagner Act—is 
documented in striking fashion by the statistics of the 
cases with which the Board has dealt. Of the 21,344 
cases brought under the Act from the establishment of 
the Board to May 1, 1939, 6,705 involved complaints in 
Section 8, Clause 3, which forbids interference with the 
right to organize, and 4,712 involved complaints under 
Section 8, Clause 5, which makes it mandatory on the 
employer to bargain collectively in good faith with duly 
certified representatives of the workers. Nearly every 
conceivable device has been used to obstruct the working 
of the law. This attitude explains, perhaps, more than 
any other factor the reluctance of supporters of the 
Wagner Act to have the protective features in it, stringent 
as they are, modified in any respect whatever. 


One proposal sponsored by employers and widely en- 
dorsed has been accepted in principle by Senator Wagner 
and by Chairman Madden of the Board. This relates 
to the right of employers to petition for an election to 
determine what organization is entitled to represent the 
employes in bargaining. The New York Labor Relations 
Act permits this under certain restrictions, though em- 
ployers have seldom resorted to it. The National Labor 
Relations Act does not prohibit it but the Board has 
not thus far allowed employers to file such petitions. 
The obvious danger is that an employer,.if permitted at 
any time to precipitate an election, might use this device 
to stop an incipient effort at organization. As soon as 
any agitation, however orderly, is begun he can, if thus 
empowered, call for an immediate election, thus frustrating 
the purpose of the law. If the law is to be amended in 
this respect the Board urges that the right of employers 
to file petitions be restricted to cases in which two or 
more unions are claiming to represent a majority and 
that additional safeguards be considered. In the mean- 
time the Board is giving consideration to the amendment 
of its rules so as to give employers the right to file 
petitions and still protect the workers against abuse of 
the privilege. 

It should be noted here that the Board has given the 
employer, over the objections of labor representatives, 
all of the rights of a party in representation proceedings, 
and he is given an opportunity to have the matter dis- 
posed of by a consent election or by recognition of the 
petitioning union, without the expense and delay of a 
hearing. 

Another employer-sponsored proposed amendment 
would make it impossible for a non-citizen to act as a 
representative or serve on a collective bargaining com- 
mittee. As against this, it is pointed out that aliens are 
not disqualified from engaging in business, from being 
officers of corporations or from dealing with employes. 
The Supreme Court declared unconstitutional an Arizona 
statute, which required 80 per cent of workers in that 
state to be American citizens, on the ground that the 
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legislative authority does not permit a state to deny 
lawful inhabitants, because of their race or nationality, an 
opportunity to make a living. 

Another amendment would prohibit the Board from 
certifying representatives for collective bargaining if the 
union refused to file information with the Board on 
union finances. Still another would make it an unfair 
labor practice to strike without the affirmative vote in a 
secret election of a majority of the employes in an 
“appropriate unit” which might be the employes of a 
particular employer, a craft unit, a plant unit or a subdi- 
vision thereof. This would require a majority of all the 
employes whether or not they were in the union. Such 
a provision, aside from its administrative difficulty, would 
greatly extend government control over the right to strike. 


Another proposed amendment would make it an unfair 
labor practice to strike in violation of a valid contract or 
agreement. The Supreme Court, however, held recently 
that employes who violate an agreement may be validly 
discharged. If damage to the employer results the union 
may be sued. 


The amendments sponsored by the A. F. of L. are 
different from the foregoing in motivation. The A. F. 
of L. has denounced the Board as grossly unfair and 
discriminatory in its decisions in favor of the C. I. O. 
unions. To the contention that the A. F. of L. unions 
have resorted to the Board as much as other unions—a 
statement that seems to be supported by statistics—the 
A. F. of L. replies that it has nevertheless suffered 
numerically, financially and in the prestige of craft union- 
ism which it has historically sought to promote and 
defend. A quotation from William Green’s testimony 
before the Senate Committee on Education and Labor on 
May 1 of this year will make the attitude of the 
= F. ” L. clear. In the course of an extended statement 
ne said: 


“No reasonable person will deny that the task of the Board be- 
came much more difficult as a result of the split in the labor move- 
ment. No reasonable person will deny but that the loser in a case 
before the Board will be irritated, and, if a poor loser, will claim 
that he has been unjustly dealt with. But, gentlemen, the objec- 
tions and opposition to the Act and the Board on the part of the 
American Federation of Labor are not founded on any such petty 
considerations. As a matter of fact, it may very well be that the 
American Federation of Labor has won more cases numerically 
than has its rival. The opposition of the American Federation of La- 
bor is fundamental. Stated generally, our opposition to the Board 
is that in deciding cases it has established precedents whereby the 
so-called economic philosophy of one labor group is encouraged 
and sustained, while that of another is suppressed and even obliter- 
ated. The Board has taken sides in what has been called an ‘ideo- 
logical controversy’, and has rendered decisions which promote the 
cause of rivals of the American Federation of Labor to the injury 
and detriment of the American Federation of Labor... . 

“It is true that since this Act has been in effect our membership 
has increased. While it would be incorrect to say that this increase is 
due solely to the Act, no one can honestly gainsay the fact that the 
National Labor Relations Act has been a principal factor in en- 
couraging unionization. However, those who advance this sugges- 
tion forget that our main criticism is not against the Act, to whose 
underlying principles and substantive guarantees of rights we shall 
always subscribe. Our objections and criticisms are directed 
against the manner in which the Act has been construed and ad- 
ministered by the Board. Our numerical advances would have 
been much greater had not the Board prejudiced and harmed us 
by its unwarranted decisions.” 


Furthermore, the A. F. of L. declares in an official 
statement of its case against the Board: “There are 
examiners representing the Board who have openly ex- 
pressed their hostility to the American Federation of 
Labor. Vindictive remarks have appeared in the inter- 
mediate reports of such examiners. Moreover, it has been 
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the experience of lawyers who have appeared at Board 
trials that some trial examiners have not the training, 
knowledge or temperament to preside over a hearing.” 
Such allegations are, of course, so largely a matter of 
judgment that it is difficult to confirm or deny them in 
factual terms. That so strong an antipathy exists, how- 
ever, makes it doubly important that the Act be so 
administered as to avoid every appearance of partisan- 
ship. Without prejudice as to the performance of the 
retiring member of the Board it may be noted that the 
newly appointed member, William M. Leiserson, until 
recently chairman of the Railway Mediation Board, enjoys 
an enviable reputation for competence and fairness, as an 
impartial arbitrator in labor relations. The agitation car- 
ried on by the A. F. of L. should be effective in aiding 
the Board to eliminate any unfair policies or practices 
that may have been brought to light by it. 

It should be noted that the Board has submitted to the 
Senate Committee on Education and Labor a record to 
show that “the mass of A. F. of L. cases have been dis- 
posed of in exactly the same manner as C. I. O. cases, 
... that A. F. of L. cases have been handled by the 
Board, if anything, more expeditiously than C. I. O. 
cases” and “that, far from losing confidence in the 
administration of the Act, A. F. of L. unions recently have 
been resorting to the Act and invoking the services of 
the Board to a greater degree than C. I. O. unions.” ? 
The A. F. of L. proposes, however, the disestablishment 
of the present Board of three members and the creation 
of a five-member Board. , 

In its desire to prevent any such practices as those it 
complains of the A. F. of L. calls for an amendment which 
would prohibit the invalidation of contracts with any 
existing union unless it be a company union—i.e., one 
“which the employer creates, dominates, controls of 
maintains.” All such unions would be outlawed. It is 
feared by many that this would permit a much greater 
degree of “interference” by employérs than is possible 
under the present Act. The C. I. O. contends that the 
A. F. of L. has conspired with anti-union employers to 
this end, which, of course, the latter denies. 

A. F. of L. amendments would limit the Board’s power 
to establish an approprjate unit for collective bargaining. 
The Board feels that establishing the appropriate unit 
has been the most perplexing and troublesome problem 
it has had to face. It has been made all the more difficult 
because of the conflict between the A. F. of L. and the 

Up to March 1, 1939, in 90 of 190 cases involving the 
question of an appropriate unit the A. F. of L. and C. I. O. 
agreed completely and in 26 more agreed on the general 
outlines of the unit but disagreed over the inclusion or 
exclusion of minor groups or individuals. Of the remain- 
ing 74 cases the A. F. of L. was upheld in 35 and the 
C. I. O. in 30; in eight the contention of each was upheld 
in part and in one no decision was necessary. 

The A. F. of L. sponsors an amendment to provide that 
if a majority of a craft group signify their desire for a 
separate craft unit the Board must designate it as an 
appropriate unit. That this issue may have been over- 
emphasized, however, is suggested by the fact that up to 
March 1, 1939, A. F. of L. unions requested some form 
of industrial unit in 210 cases and a craft form in 100 
cases. In many cases in which A. F. of L. and C. I. O. 


2 Report of the National Labor Relations Board to the Commit- 
tee on Labor of the House of Representatives upon H.R. 2761, 
H.R. 4376 et al, p. 74. (May, 1939). 


unions were aligned against each other the issue was not 
craft versus industrial unionism but merely the scope 
of the industrial unit. 

Chairman Madden of the Board reports the results of 
an examination of the constitutions of the 85 A. F. of L. 
unions which admit to membership workers subject to 
the jurisdiction of the Board, showing that not more than 
12 unions, having a combined membership of 25,800, 
could be classified as strictly craft unions. Another 19 
with 458,300 members could be termed multiple-craft 
unions; 13 with 814,800 members were trade unions; 
and 37 with 1,426,000 members were semi-industrial or 
industrial unions. 

In reply to the A. F. of L. contention that the Board 
has favored industrial unions at the expense of craft 
unions the Board points out that the term “craft” in many 
cases carries no precise meaning and that even where it 
can be defined the line between craftsmen and non- 
craftsmen in many types of work is becoming constantly 
more and more difficult to draw. However, in the 100 
cases in which A. F. of L. unions claimed that the craft 
union was an appropriate unit the Board upheld them 
in 81 cases. 

Conclusions 

1. The evidence on the whole seems to show that aside 
from amendments dealing with procedure (such as al- 
lowing employers under certain conditions to petition 
for an election, which the Wagner Act does not at pres- 
ent forbid) the proposed changes in the Act would do 
violence to the fundamental purpose of the law. Those 
who believe that the policy of encouraging unionization 
and collective bargaining and giving labor a maximum 
degree of protection to that end is wrong would therefore 
be justified in urging repeal of the Act and the substitu- 
tion for it of an entirely different type of legislation. 

2. Such defects as may be found in the administration 
of the Act would seem to be best corrected by the Board 
itself in response to public opinion after full and fair 
consideration of the claims of all parties at interest. 
The only assurance of successful working of a law which 
makes so fundamental a change in public policy is to be 
found in the intelligence, competence and integrity of 
those who administer it. Experience shows that where 
there is a clash of interests the substitution of inflexible 
mandatory measures for administrative wisdom and re- 
ae does not make for fairness or social sta- 

ility. 

3. The main cause of conflict over the Wagner Act 
is the deep-seated opposition to its purpose which has 
led large numbers of influential employers to evade its 
requirements. This results in a rigid situation, a regime 
of strict legalism where to give an inch—even a reasonable 


On June 5 the United States Supreme Court handed 
down its long-awaited decision in Coleman et al. vs. 
Miller et al., the case coming before the court on certio- 
rari from the Supreme Court of Kansas concerning the 
validity of the ratification by that state of the Child Labor 
Amendment. 

The Amendment was proposed by Congress in June, 
1924, and in January of the following year the Legislature 
of Kansas adopted a resolution rejecting it. The Secre- 
tary of State of the United States was duly notified. In 
January, 1937, the state Senate reversed this action, 
ratifying the Amendment. However, the senators, 40 in 
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inch—gives rise to efforts to take advantage of any slight 
lowering of safeguards. The President’s Commission on 
Industrial Relations in Great Britain in its report sub- 
mitted last fall offered this striking comment: “The 
employers’ associations and the unions have long since 
become an integral part of a collective bargaining system 
in which they respect one another and mutually attribute 
real value to the agreements and to the relations that 
have been built up between them.” This would seem to 
be an indispensable condition of industrial peace. 


4. It is abundantly evident that composure of the 
bitter feud now dividing American labor into hostile camps 
would go far to simplify the adminstration of the Na- 
tional Labor Relations Act. 

5. When all these considerations have been fully taken 
into account, there remains a factor of the utmost im- 
portance with which only organized labor can deal. The 
Wagner Act gives very definite advantages to the unions 
as compared with their previous status. Every such gain 
on the part of a group necessitates a restudy of its own 
strategy. When unions had no way of establishing their 
right to represent a body of workers and no effective 
protection in their lawful attempts to organize, they 
naturally pursued an aggressive policy, pressing every 
advantage that offered from day to day. Under such 
circumstances when a citizen encountered a picket line 
protesting unfairness on the part of an employer, he had 
no recourse beyond his own meager knowledge of the 
facts. Today when government agencies exist for the 
impartial determination of the facts, he is entitled to 
consider that if an election of representatives has been 
ordered or already held there is no occasion for picketing 
a non-union establishment, if the union lost the election. 
The union is always free to conduct organization efforts 
but obviously it is not only unfair to an employer but 
misleading to the public to charge him with unfairness 
when he has fully complied with the law in letter and 
spirit. It would seem morally incumbent on the union 
to refrain from pressure until such time as it may 
confidently and convincingly present its case again. 

With every increment of power or legal advantage 
there is an inescapable limitation in the range of morally 
defensible action. The American public understands that 
rough tactics in labor disputes are an aspect of a histori- 
cally bitter fight in which little quarter was given by 
either side. It is not likely, however, to support such 
liberal legislation as the Wagner Act represents unless 
every effort is made by labor to discipline its own ranks— 
a difficult task, requiring patience all round—and to 
abandon methods of force and pressure to the extent that 
democratic procedures are established by law for the 
furtherance of labor’s legitimate interests. 


number, were evenly divided and the tie was broken by 
the Lieutenant Governor who voted in favor of ratifica- 
tion. The House of Representatives subsequently voted 
to ratify, by a clear majority. 

A mandamus proceeding was brought in the Supreme 
Court of Kansas to compel erasure of the endorsement 
of the resolution ratifying the Amendment. A number of 
issues were raised in the case which can not be consid- 
ered here. Of great importance, however, is the discussion 
in the majority opinion delivered by Mr. Chief Justice 
Hughes of the question of jurisdiction, the question. of 
the right of a state to reconsider its action on the Amend- 
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ment, and the question of the effect of a lapse of time on 
the life of a pending amendment. 

Against the emphatic objection of Justices Black, Rob- 
erts, Frankfurter and Douglas, who nevertheless con- 
curred in the finding of the court, Mr. Justice Hughes, 
for the majority, said that in the light of decisions which 
he had reviewed the court could “find no departure from 
principle in recognizing in the instant case that at least 
the twenty senators whose votes, if their contention were 
sustained, would have been sufficient to defeat the resolu- 
tion ratifying the proposed constitutional amendment, 
have an interest in the controversy which, treated by the 
state court as a basis for entertaining and deciding the 
federal questions, is sufficient to give the court jurisdiction 
to review that decision.” The other justices named 
thought it most unfortunate for the Supreme Court even 
to discuss the procedure by which states ratify amend- 
ments to the federal Constitution. Mr. Justice Frank- 
furter wrote: “It is not our function, and it is beyond 
our power, to write legal essays or to give legal opinions, 
however solemnly requested and however great the 
national emergency. .. . Unlike the role allowed to judges 
in a few state courts and to the Supreme Court of 
Canada, our exclusive business is litigation. The requi- 
sites of litigation are not satisfied when questions of 
constitutionality though conveyed through the outward 
forms of a conventional court proceeding do not bear 
special relation to a particular litigant. The scope and 
consequences of our doctrine of judicial review over 
executive and legislative action should make us observe 
fastidiously the bounds of the litigious process within 
which we are confined. No matter how seriously in- 
fringement of the Constitution may be called into question, 
this is not the tribunal for its challenge except by those 
who have some specialized interest of their own to vindi- 
cate, apart from a political concern which belongs to all.” 

As to the question of the right of a state to reverse its 
action on an amendment, Mr. Chief Justice Hughes, for 
the majority, rested decision on precedent established in 
the ratification of the Fourteenth Amendment by 28 states 
including North Carolina, South Carolina, Ohio and New 
Jersey, the first two of which had rejected and later 
ratified it and the last two of which had ratified and then 
passed resolutions withdrawing their consent. The Secre- 
tary of State was in doubt and made a conditional certifi- 
cation of the adoption of the Amendment. The next day, 
however, Congress adopted a concurrent resolution stating 
that the Amendment had been ratified by three-fourths of 
the states including the four named above. “Thus,” said 
Mr. Chief Justice Hughes, “the political departments of 
the government dealt with the effect both of previous 
rejection and of attempted withdrawal and determined 


that both were ineffectual in the presence of an actual 
ratification. . . . 


“We think that in accordance with this historic prece- 
dent the question of the efficacy of ratifications by state 
legislatures, in the light of previous rejection or attempted 
withdrawal, should be regarded as a political question 
pertaining to the political departments, with the ultimate 
authority in the Congress in the exercise of its control 
over the promulgation of the adoption of the amendment.” 


What the majority opinion calls a more serious ques- 
tion is the one whether an amendment loses its vitality 
through a lapse of time. The majority opinion cites the 
former decision in Dillon v. Gloss sustaining the right of 
Congress in proposing the Eighteenth Amendment to fix 
the time within which ratification must be effected. 
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Because of the extended controversy which has been 
occasioned by the long period during which the Child 
Labor Amendment has been pending the majority opinion 
of the court is quoted here at some length: 

“It is true that in Dillon v. Gloss the Court said that 
nothing was found in Article V which suggested that an 
amendment once proposed was to be open to ratification 
for all time, or that ratification in some states might be 
separated from that in others by many years and yet be 
effective ; that there was a strong suggestion to the con- 
trary in that proposal and ratification were but succeeding 
steps in a single endeavor; that as amendments were 
deemed to be prompted by necessity, they should be con- 
sidered and disposed of presently; and that there is a 
fair implication that ratification must be sufficiently con- 
temporaneous in the required number of states to reflect 
the will of the people in all sections at relatively the same 
period ; and hence that ratification must be within some 
reasonable time after the proposal. These considerations 
were cogent reasons for the decision in Dillon v. Gloss 
that the Congress had the power to fix a reasonable time 
for ratification. But it does not follow that, whenever 
Congress has not exercised that power, the court should 
take upon itself the responsibility of deciding what con- 
stitutes a reasonable time and determine accordingly the 
validity of ratifications.”’ 

The question of what is a reasonable time “in many 
cases would involve, as in this case it does involve, an 
appraisal of a great variety of relevant conditions, political, 
social and economic, which can hardly be said to be within 
the appropriate range of evidence receivable in a court of 
justice and as to which it would be an extravagant exten- 
sion of judicial authority to assert judicial notice as the 
basis of deciding a controversy with respect to the validity 
of an amendment actually ratified. On the other hand, 
these conditions are appropriate for the consideration of 
the political departments of the government. The ques- 
tions they involve are essentially political and not justici- 
able. They can be decided by the Congress with the full 
knowledge and appreciation ascribed to the national legis- 
lature of the political, social and economic conditions 
which have prevailed during the period since the sub- 
mission of the amendment.” 

The opinion concludes with the finding “that the Con- 
gress in controlling the promulgation of the adoption of 
a constitutional amendment has the final determination of 
the question whether by lapse of time its proposal of the 
amendment had lost its vitality prior to the required rati- 
fications.” 

This means that if and when 36 states shall have rati- 
fied the pending Child Labor Amendment Congress may 
then determine whether or not the lapsed time has been 
sufficient to destroy the vitality of the Amendment. In 
other words this is declared to be, like the issue concern- 
ing the right of a state to reverse its action on an amend- 
ment, a political question, not a question for the courts. 

The decision is one of much greater moment than the 
publicity it received would indicate. 

The National Child Labor Committee has announced 
that its efforts will be renewed to secure in 1939 and 
1940 the eight additional ratifications needed. Resolu- 
tions for ratification are pending in Texas and Delaware, 
whose Legislatures have recessed until August ; Alabama, 
whose Legislature meets in July, and Missouri, Nebraska, 
and South Carolina, now in session, can act this year; 
and Louisiana, Massachusetts, Mississippi, New York, 
South Carolina and Virginia, which have not ratified, 
hold regular sessions in 1940. 
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